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To authorize and direct an exchange of lands in Colorado.

IN THE SENATE OF THE UNITED STATES

JuLy 24 (legisiative day, JULY 10), 1990

Mr. WIRTHE introduced the following bill; which was read twice and referred to
the Committee on Energy and Natural Resources
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A BILL

To authorize and direct an exchange of lands in Colorado.

Be it enacted by the Senate and House of Representa-

twes of the United States of America in Congress assembled,

SECTION 1. FINDINGS AND PURPOSES.

(a) The Congress finds and deciares that—

(1) cerain lands currently administered by the
‘White River National Forest, Colorado, which com-
prise approximately two hundred and seventeen acres
and are commonly known as the Mt. Sopris Tree Nurs-
ery have been tentatively identified as surplus property
suitable for sale by the United States:

(2) such lands lie in Eagle County and in close

proximity to Pitkin County in an area of Colorado that
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is experiencing rapid population growth and escalating
real estate prices which are adversely affecting the
availability of lands for the development by the coun-
ties of affordable public recreational and administrative
facilities;

(3) the Mt. Sopris Tree Nursery property is ideal-
ly located to serve Forest Service administrative needs
and to meet the needs of Pitkin and Bagle Counties to
provide affordable public recreational facilities and
other public services in an area of the counties. where
such facilities and services are currently lacking or in
very short supply;

(4) Pitkin and Eagle Counties are offering to
convey to the United States approximateiv one thou-
sand three hundred and forty-four acres of patented
mining claim properties owned bv the counties within
or adjacent to the White River National Forest. includ-
ing approximately six hundred and seventv-nine acres
of inholdings within the Holv Cross, Hunter Frying-
pan, Collegiate Peaks, and Maroon Beils Snowmass
Wilderness- Areas;

(5) the patented mining ciaim properties being oi-
fered to the United States by the counties are valuable
national forest inholdings, which if acquired by the

United States, will facilitate narional forest administra-

Susgi 18
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tion, further the purposes of the National Wilderness
Preservation System, and protect other lands within
the National Forest System with important wildlife,
scenic, watershed and recreational values.

(b) It is the purpose of this Act to authorize and

direct—

(1) that the Secretary of Agriculture retain ap-
proximately thirty-one acres of the Mt. Sopris Tree
Nursery property to meet future administrative needs
of the White River National Forest;

(2) that the Secretary of Agriculture convey to
Pitkin and Eagle Counties, Colorado, the balance of
the Mt. Sopris Tree Nursery property, comprising ap-
proximately one hundred and eighty-six acres, for re-
tention and use by the counties for the development of
public recreational facilities, the protection of riparian
lands. wildlife habitat and public access along the
Roaring Fork River. and such other public purposes as
the counties determine appropiate; and

{3) that in return for making a convevance of val-
nable lands to the counties, the Secretary of Agricul-
ture shail acquire inholdings within the White River:
National Forest. including inholdings within four desig-

nated wilderness areas, which the Congrass believes

3 28991 15




i~

[$1}

10
11

13

41

4

possess public values equal or greater to the public

values of the lands being conveyed to the counties.
SEC. 2. RESERVATION TQ SECRETARY OF AGRICULTURE.

Upon enactment of this Act there are hereby reserved to
the Secretary of Agriculture as part of the White River Na-
tional Forest for such a period as the Secretary of Agricul-
ture determines appropriate approximately thirty-one acres of
land, as generally depicted on a map entitled “Mt. Sopris
Tree Nursery Administrative Site”, dated April 1990. Such
lands may be utilized for National Forest administrative pur-
poses, or for open space, recreational or other purposes con-
sistent with facilities on the adjoining lands transferred to
Pitkin and Eagle Counties, as the Secretary of Agriculture
deems appropriate. In the event the Secretary ever deter-
mines that such lands are no longer necessary or desirable for
retention in National Forest ownership he may dispose of
such lands under authorities applicable to the National Forest
System: Provided, however, That prior to any such disposal
the Secretary shall first offer to sell or exchange such lands
to the counties at fair market value.
SEC. 3. CONVEYANCE TO PITKIN AND EAGLE COUNTIES.

Within six months of the date of enactment of this Aect,
the Secretary of Agriculture is directed to convey jointly to

Pitkin and Eagle Counties, Colorado, without monetarv com-

pensation, all rignt, title. and interest of the United States in’
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approximately one hundred and eighty-six acres of lands, as
generally depicted on a map entitled ‘“Mt. Sopris Tree Nurs-
ery—Conveyance to Pitkin and Eagle Counties”, dated April
1990. It is the intention of Congress that such lands shall be
retained and used by the counties for public recreation and
recreational facilities, open space and riparian habitat protec-
tion, fairgrounds, and such other public purposes as the coun-
ties determine appropriate. It is further specified that the
patent issued by the Secretarv of the Interior for such lands
shall reserve in perpetuity to the public the right of access in
and along the Roaring Fork River for fishing and other recre-
ational use as determined appropriate bv the Secretary of
Agriculsure in consultation with the counties: Provided, how-
ever. That the Seeretary of Agricuiture may :ransier adminis-
tration of such access and use to the counties or o suck bther
State or local units or branches of government. or private
nonprofit organizations, as the Secretary in consuitation with
the counties derermines qualified and approoriate 1o fulfill the
purposes of the reservation. In the event the counties ever
sell, exchange, or otherwise dispose of all or a portion of the
lands acquired pursuant to this section or lease them for pur-
poses inconsistent with the intentions of this Act. ali proceeds
of uc" sale. 2xchange. iis{ilosai. or lease shall acerue to the
Tjnited States and shall be considered money received and

deposited pursuant 0 the Act ot December &, 1987 rand
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commonly known as the Sisk Act), or the Secretary of Agri-
culture may elect to reacquire, without compensation to the
counties, any or all portions of such lands as he determines
appropriate prior to their sale, exchange, disposal, or lease.
SEC. 4. COUNTIES’ CONVEYANCE TO UNITED STATES.

(2) In consideration of the valuable lands to be conveyed
to Pitkin and Eagle Counties, Colorado, pursuant to section
3 of this Act, upon receipt of title to the lands specified in
section 3, the counties shall immediately convey by quitclaim
deed to the Secretary of Agriculture, and the Secretary shall
accept all right, title, and interest of the counties in approxi-
mately—

(1) one thousand two hundred and ninety-one
acres of lands owned by Pitkin County within and ad-

jacent to the boundaries of the White River National

tled “Pitkin County Lands to Forest Service”’, num-
bered 1-11, and dated April 1990; and

(2) tfty-two acres of lands owned by Eagle
County within and adjacent to the boundaries of the
White River National Forest, Colorado. as zenerally
depicted on maps entitled ‘‘Eagle Countr lands to
F:)resﬁﬁ Service”’, numbered 12-i+. a.mi‘ dated April

1990.
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(b) Upon their acquisition by the Secretary of Agricul-
ture, such lands shall become a part of the White River Na-
tional Forest (or in the case of portions of parcels 39, 40, and
41 depicted on map 9, and a portion of parcel 54 on map 12,
part of the Gunnison and Arapaho National Forests, respec-
tively) for administration and management in accordance
with the laws, rules, and regulations generally applicable to
lands acquired for incorporation in the Narional Forest
System: Provided. however, Thai such lands shall be perma-
nently withdrawn from disposition under ail laws pertaining
to mineral leasing on acquired lands. Lands acquired within
the boundaries of the Holy Cross, Hunter Fryingpan, Colle-
glate Peaks, and Maroon Beils-Snowmass Wilderness Areas
shall aiso henceforth be incorporated in and deemed to be a
part of their respective wilderness areas and shall be adminis-
tered in accordance with the provisions of the Wilderness Jet
governing areas designated as wiiderness.
SEC. 5. MISCELLANEOUS PROVISIONS,

(a) As all lands to be conveved pursuaxn: to this Act will
henceforth be retained and utilized for pubiic purposes by

either Ditkin or Eagle Counties or the Secretary of Agricul-
ture. and as the Seeretary will retain ar interest in the lands
"0 De conveved pursuant to section 3 of this Act should thev

2ver te used DV the counties [or purposes not ntended bv this

Act. and as preliminary appraisais of tne lands dentified in
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sections 3 and 4 indicate thag the values of the lands being
offered by Pitkin and Eagle Counties are approximately
equal to or exceed the values of the poftion of the Mt. Sopris
Tree Nursery to be conveyed out of Federal ownership, the
exchange and transfer of prbgerties authorized and directed
by this Act may be consummated without appraisals of the
lands involved or the cash equalization payments normally
required for exchanges of lands dursuant o section 206 of the
Federal Land Policy and Managemen: et of 1978, as
amended (43 U.8.C. 17186).

(b) Lands acquired by the Secretary of Agriculturs pur-
suani to section < of this Act shall become part of the Na-
tional Forest System and ail rignt, title. and interest in such
lands shail immediately vest in the Tnized States upon the
issuance of a deed :0 the United States by Pitkin or Zagle
Counties. Any person or party who mayv thereafter question
the right, title, or interest of the United States to such lands
s entitled within eighteen months of the dage Of enactment of
this Act 10 name the United States as a defendant in a civil
action to adjudicate 1 disputed right. :itle. or interest. Any
such eivil acton shall be orought in :ae United States Dis-
ariet Court for the Districp ";Jf Coiorado :1.r:ci the compiaint
sh._:s.il set forth with particuiarity the nature of ihe fight. :itle,
3r inrerest 'which :he siainmfi ~laims gainsi -he T nited

States. and cieasiv SDeCIT “ne Jrecise ~ircumstances. aAws,
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Secretary of Agriculture for use for National Forest pur-

poses. If at some future date they shall cease to be used for
National Forest purposes they shall automatically revert to
the jurisdiction of the Greneral Services Administration.

O




101sT CONGRESS
2p SgssIoN H. R. 2566

IN THE SENATE OF THE UNITED STATES

MarcH 22 (legislative day, JANUARY 23), 1990

Received; read twice and_referred to the Committee on Energy and Natural
Resources

AN ACT

To disclaim any interests of the United States in certain lands

on San Juan Island, Washington, and for other purposes.

: Be it enacted by the Senate and House of Bepresenta-

[ ]

iwes of the United Staies of America in C'ongress assembled,

5 SECTION 1. DEFINITIONS.,

k=

As used in this Act, the foilowing terms shall have the

foilowing meanings:
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IN THE SENATE OF THE UNITED STATES

Marcr 22 (legislative day, JaNUARY 23), 1980

Received; read twice and referred to the Committee on Energy and Natural

Resources

%
AN ACT
To disclaim any interests of the United States in certain lands
on San Juan Island, Washington, and for other purposes.

1 Be it enacted by the Senate and House of Represenia-

{ =]

twes of the Uniied States of America in Congress assembled,

5 SECTION 1, DEFINITIONS.

(| ol

As used in this Acr. the following terms shail have the

following meanings:
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wish to correct what may appear as an inconsistency. While all five of these villg e
would have been ineligible under 43 U.S.C. 1610ibi3), because a majority of the reg;.
dents were non-Native hased on Bureau records, the fina] Departmental decisiop
with respect to eligibility on Tenakse was not for that reason. In the Tenakee dag;.
sion, as well as in the Ketchikan decision, both villages were determined ineligible
because they were not listed in Section 16 of ANCSA (43 U.S.C. 1615). The decisiong
referred to are those of the Alaska Native Claims Appeal Board (ANCAB) in VE 74
60 and LS 77-33, which can be provided for the record upon request.

U.S.C. 1610(bu3). Since Congress considered this once and chose not to provide for
that opportunity (see Senate Report 92581, p. 44), we beljeve it is inappropriate
now, atter twenty years, to attempt to review that history and arrive at a judgment
of equity on those actions,

While section 6 of S. 2543 limits the study to five locations in Alaska, we are con-
cerned that the biil would establish a precedent, thus opening the door for other
non-Native communities to request a similar <tudy claiming that they now, 20 years
later, have a significant Native population with a separate historical identity. The
ANCSA was intended to settle all Alaska Native claims. The compromises agreed tg

in achieving that settlement should not be disturbed.

The legislation if enacted, would require an extensive review and snalysis in
order to make an equity determination. If an inequity is determined then the bill
requires that the Department identify lands, assets, and funding to remedy the in.
equity followed by legisiative recommendations necessarv to impiement these find-
ings. The entire study is supposed to be accomplished by January 1, 1991 (iess than
four months away), at an undetermined cost with no identified funding. It is doubt-
ful that any study could be completed within that timeframe. We testified eariier
that the rimeframe on H.R. 5092 was =00 short when it provided until June 1. 1991,
to compiete the work needed,

[f Congrass feels a study is truly needed, we would he willing to consider a mors
limited review of the administrative records and legislative history for the purpose
of comparing how these five communities and others were listed and treated under
ANCSA. and report our tindings to Congress. .

This concludes my prepared statement. [ would be nappy to answer any guestions
the Committee may have.

Senator Wirta. We would like to receive from you. Mr. Hayes,
the Bureau's quite specific comments following up on the sugges-
vion vou had at the end of your testimony. If we could get that
from vou. that you would be willing to consider a different kind of
review. We woulid iike to have your thoughts on what that should
include.

Mr. HavEs. You are looking for a written supplement to the
record?

Senator WirTH. That would be terrific. You made the suggestion
that vou would be happy to do it. We are taking you up on vour
good offer.

Mr. Haves. We would be happy to do that.

[The information referred to was not received.]

Senator WirtH. If we could. Mr.. Penfold. we would like :o get
from vou vour comments on the magnitude of the in lieu selections
that are still unresolved. Couid we get that for the record?

Mr. PENFOLD. Yes, sir. we would be happy to provide that.

Senator WirTH. We would also like to have some notion from vou
of vour reaction to what I tinderstand is the alternative language
going through the House sof Representatives. That wouid be very
helprul.

Mr. P=NFoLp. Yes. sir.

[The nformaticn reterred ro follows:|
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2 UnitedIStates_reservs_:_ certain interest jn their lands we do not believe that
1g these interests €qualizes the valyes i the exchange. The MOSt appropriate
on is for the counties to convey lands of equal value to thoge which they re-

aer significant, and Potentially costly problem, in the exchange as described
91, is that the counties do not haye clear title to much of the lands they are
' to the United States The counties acquired title to the offered andg
! tax delinquency Proceedings and titje is colored due to filin

) g of intervening
im deeds. '}"I‘ge counties are unable tq provide title insurance without resoly.
‘he color of title 12 on these lands. Without the benefit of tit]e insurance, the

Tent assumes the reish of known title problems which could, assuming the
asé analysis divest the Government’s title or create a potential statutory

diticn to the question of clear tit]e, the bill as introduced provides that the

States assume the financial and legal burdeng and liabilities of clearing title,
5(b) obiigates the United States to expend public funds o defend title to

iands which ig known to he colored. The United States might expect to he

3s defendant in 30 to 50 Separate quiet title suits or claims of taking as a

” this subsection, The Department of Agriculture Office of the General Coup.

ses that costs to the United States for actions in Federal Court coy] si

ly higher than the $300,000 estimate that the Countjes eXpect to ex
actions in State Court.

are other problems with the bill ag introduced. §, 2891 requires the ex-
be completed within 6 months of enactment, This time limitation is insuffi-

ill also lHmits management options on lands to be acquired by the United

The bill contains confusing language Pertaining o minera] leasing on ae.

ands and restrictg nanagement options on lands outside classified Wilder-

id be unduly restricted. The bill legislates the highest and hest use of the
be retained by the United States to the detriment of -he public interest.

so beiieve that the number of acres Proposed for retention oy the Forest

nay be inaccurate,

S. 2891 was introduced, we have been working with the Counties to adminis-
achieve the objectives of the Forest Service and both Countjes, Some
has been made, but work femains to be done, We will continue tg work

: Counties o administrativeiy achieve an exchange in the pubiic interest.

lepartment of Agriculture has the administrative authority to exchange

th the counties as provided in our regulations at 35 CFR 234, Subpart A.

ve the proposed land exchange would be in the public interest if Pitkin and

unties take the Steps necessary o clear title to the lands Proposed ‘or con-
to the Unired Stares.

neiudes my prepared statement ang ] would be pieased tg answer the Sub-

2e's questions,

MENTAL STATEMENT CoNcERNING 3. 2816, 4 Brw 1o Drscraim aLr Ricars,
TITLE., AND INTEREST N AND 70 CERTAIN PRIVATE Lanps

A SHORT HISTORY

L the owners of lands within a Forest reservatijon to relinquish the :ract to
d States and seject “in lieu thereot™ an equal acreage of puplic lands. The
1201 amendments required that seiections be confined o vacant, surveved,
ineral public lands which are subjecr to homestead antry. ,
uestionable practices arose in tiling of relinquishments ang rr.ai-:ingﬁ"in
tions” and in L2035, Congress snacted the Act of March 3, 1905 133 Stag.
h repealed the Forest Lieu Seicetion provisions of the 1897 Aer. When the
rch 3. 1905 Was passed. however, i caught various rracts or !and\ in ail
reconvevance. The ¢t protected the rights involved in aj] .ists or seiec-
L on file in the ‘Generai Lanq Officer. but made no provision for reco-
t lands caughe in the tNtermediate stages. As a resuit or the iiel:x 5eiecnon‘
Many tracts of land were reiinguished :o the Unitea 3tates. il most of
5. patents o the land zeiected “in lieu thereor” were franted and the dase
auisnea o the United States, in reg.rd o some ot the lanas relinquished
'érnmzr‘_:. nowever, aither the dDplication for the lieu [zna Vas not iled.

1 lieu seiection” provision of the organic Act of June 4. 1897 30 3tar. 35),

e b o
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Federal retention of the majority of these lands for public uses. We believe that
relief would be appropriate in those specific instances where there are actually per.
sons who have owned and occupied the lands ia the belief that the Government hag
relinquished or disclaimed title to them or their predecessors in title in the past

We recommend that the Secretary of Agriculture be given limited discretionapy
authority to issue quitclaim deeds premised upon the incidence of ownership reflect.
ed in the following guidelines:

» rlci'l Th?i United States has previously disclaimed the subject land, by letter or
eed: an
(2) No in-lieu lands or payments have been selected or received; and
{(3) The tract has been occupied in good faith under color of title, and the land
has been carried on local tax rolls and taxes have been contin uously paid by the
person claiming ownership.
(4) The United States has treated the tract as private lands.
These guidelines are consistent with cases we have dealt with subsequent to the
Sisk Act of 1960. In about six cases. we have recommended, and legislation has been
enacted, for the relief of persons who met these criteria, In these cases the lands

had beep neld and transferred as private land by successive owners, taxes had been
paid and succession of title was clear.

Since we testified hefore the House National Parks and Public Lands Subcommit.
tee in June on the House companion bill of S.. 2816, we have been working with the
Subcommittee and Department of the Interior fo prepare acceptable substitute lan-
guage. We would be nappy to work with this Subcommittee, as well, to draft substi-
tute language.

In summary, we assure the Subcommittee of our strong desire to provide relief,
where such reiief is truly warranted, but the Department of Agriculture cannot sup-
port the wholesale disclaimer of valuable Federal assets such as 3. 2816 would re-
quire. We recommend that the criteria described above be incorporated in any direc-
tion developed by Congress to provide equitable relief while protecting the valid in-
terests of the United States.

3. 2891, LAND EXCHANGE WITH PITKIN AND EAGLE COUNTIES, COLORADO

8. 2891 would authorize and direct an exchange of lands in Colorado and a trans-
fer of administrative jurisdiction of the White River National Forest Supervisor's
Headquarters in Colorado. It would authorize the Secretary of Agriculture to convey
approximately 186 acres of an administrative site known as the Mt Sopris Nursery,
which is an acquired site located outside the boundaries of the White River National
Forest, to Pitkin and Eagle Counties, Colorado for approximately 1,344 acres of pat-
ented mining claims pu rportedly owned by the Counties. The N ursery Site is located
in Eagle County while approximately 1,291 acres of the nonfederal lands are located
in Pitkin County. and approximateiy 32 acres of nonfederai lands are located in
Eagle County.

[t also authorizes a transfer or administrative jurisdiction for the White River Na-
tional Forest Headquarters in Glenwood Springs, Colorado from the Genera] Serv-
ices Administration 1GSA) to the F orest Service. This transfer would involve about
1/2 acre of land and an historie office building.

The Department or Agriculture supports the concept of acquiring mest of the
county lands by exchange, but obposes enactment of S. 2891 as introduced. We have
significant concerns about a number of provisions of the bill.

While acquisition of much of the county land would enhance management of the
White River National Forest, some is not suitable for addition to the National
Ferest System. and some are only minimaily acceptable. About 571 acres of these
lands are located within the boundaries of the Holy Cross, Hunter-Fryingpan, Coile-
giate Peaks. and Maroon Bells-Snowmass Wilderness Areas. Approximately 178
acres of other county lands have important wildlife, scenic, watershed, and recre-
ational values, However., approximately 12 acres are not suitable for addition to the
National Forest System. and 133 acres are oniy minimally acceptable for addition to
the National Forest Svstem.

Alchough some acres of the Mt. Sopris Nursery Site were determined to be appro-
oriate to exchange, several acres of the Nursery Site are still vaiuabie and needed
for Forest Service administrative site purposes.

The most significant concerns about S. 2981 include disparity in value berween
the lands o be exchanged and the condition of title to the nonrederai lands. T

The vaiue of the Federal iands far exceeds the value of the county lands. Quaii-
‘led appraisers estimate that the Federal lands proposed for convevance in 3. 2891
are rar more valuabie than the county lands. Although language in the bill proposes
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ith regard to the magnitude of in-lieu selections that are still unresolved, the
:au of Land Management (BLM) estimates that it has 7,037 acres of land on
h title is disputed. Of these 7.037 acres, the United States would want to retain
acres locuted within Sequoia and Kings Canyon National Parks, that have an
nated value of $30,000. The other lands are either shown on our title records as
selonging to the United States, or are in an area not necessary for Federal man.
nent. Our administrative costs in doing title searches, issuing disclaimers and
ng county recording fees would be in addition to the $30,000.

i to my reaction to the alternative language going through the House of Repre-
atives, H.R. 4429 was passed by the House on October 10, 1990 We have not
blished an official position on that bill. However, it seems that some of the pro-
ms of that bill are biased towards the in-lieu claimunts, although most of the
is workable. We are concerned with sections 2(dA2XB) and 2d)3) of H.R. 1429,
Department of the Interior should not be placed in a position of adjudicating
artment of Agriculture lands. However, we believe H.R. 4429 is a more workable
than S. 2816.

enator WirTH. Mr. Henson.

xcuse me. Jake, do you have any kind of statement you would
+ to make?

enator GARN. I do, but please go ahead and complete this panel
t

enator WirtH. Thank you. Mr. Hanson.

\TEMENT OF LARRY HENSON. ASSOCIATE DEPUTY CHIEF,

OREST SERVICE, DEPARTMENT OF AGRICULTURE, ACCOMPA-
IED BY GORDON SMALL, DIRECTOR OF LANDS, FOREST SERV.
E: AND JAMES SNOW, DEPUTY ASSISTANT GENERAL COUN-
EL. NATURAL RESOURCE DIVISION

Ir. HensoN. Thank you for the opportunity to offer our views on
se bills.

am_accompanied today by Gordon Small, Director of Lands,
est Service, and James Snow, Deputy Assistant Genera! Coun-
Natural Resource Division, U.S. Devartment of Agriculture.

1 an effort to be brief. I would like to summarize the testumony
the four bilis.

egarding S. 2474, land exchange for the Homestake Mining
npany. the Department of Agriculture supports the concept of
uiring, bv esxchange, the Homestake Mining Company lands in
Black Hills National Forest.

/e oppose the bill as currently drafted. however. due :0 several
stantive problems. In June we testified before the House Interi-
Subcommittee on_National Parks and Public Lands and the
1se Agricuitural Subcommittee on Forests. Family Farms and
Ty on H.R. 1567, the House companion o S. 2174 At those
inys we expressed concerns about mineral and warter rights as
atfected Speartish Canyon and the provisions of the biil con-
1ing the iandfill. :

ince the hearings in June we have been working with Homes-
® Mining Company to resoive our concerns and have mace good
gress. We have agreed that Homestake coulid retain ail mineral
its for *he 12.274 acres conveved to the United States. subject to
Secretary's reguiations in 36 CFR 251.15. ) :
lomestake has agreed to a no surface occupancy restriction for

acres in Spearrish Canvon. This restriction nrotects the ripari-
‘isheries and the aesthetic values being acquired in Spearrish
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The concerns we expressed in our earlier testimony about the
water flow have also been addressed. Our concern about the trang %
fer of the landfill have been addressed, as wel]. Homestake anq %
Summit County have offered to pay 325,000 for the landfill and the%
county has proposed to indemnify the United States against any |j_#
ability through a hold-harmless agreement authorized under sec-
tion 107¢e) of CERCLA. 7

‘e are satisfied with the substitute language reported out of the 3

House Interior Subcommittee on National Parks and Public Langds #
and the House Agricultura] Subcommittee on Forest, Family &
Farms, and Energy on H.R. 4567

Should S. 2474 be amended in similar ways. we could support, the
exchange.

Regarding section 6 of S. 2543, study of five native villages and
ANCSA., the administration is cpposed to S. 2543 We concur with
testimony given before the House Interior and Insular Affairs Com-
mittee by Patrick Hayes cf the Bureau of Indian Affairs on July
31, 1990 and the testimony just presented by BIA. b

We would make the following points. We believe that native
claims were extinguished upon passage of ANCSA. It seems inap-
propriate aow, after near ¥y 20 years, to upset the apple cart by
second-guessing the carefully negotiated legislation. We are con-
cerned that National Forest system lands and Programs could he
severely impacted should a study determine inequity and a settle.
ment be proposed. It is likely that land for additional entitlements
would come from the Tongass National Forest leading to adverse
affecrs on public resource values in Southeast Alaska

The study will likely set a precedent, History has shown that
when we say let us explore whether these groups merit a better
deal. other parties wil] ask for the same treatment. In any settle-
ment each participant hopes for a better deal.

For these reasons we are opposed to enactment of S, 2543.

Regarding S. 2816, land selections in lieu of Forest Reserve lands.
The Devartment of Agriculturs obposes enactment of S. 2816. The
bill purports to corrsct inequities wheraby the Government re-
ceived lands at the turn of the century for which the landowners
were never paid or lands they selected were never conveyed.

We reject the contention that there are longstanding inequities
affecting ail of these lands. In effect, S. 231 provides that the
United States pay claimants. at fair market value, for lands that
were made part of the National Forests by the Sisk Act of 1960 and
aave been protected and administered by the United States as
public lands for vears.

We believe it provides a potential windfall to some of the current
claimants at ta; payers’ expense. Congress has passed legislation on
three occasions to compensate or reconvey lands to the original
OWners. neirs, or assigns of the lands invoived. Some of the current
claimants have title connected to the originaj grantors. but many
of them have acquired a speculiative title through tax sales or other
mechanisms.

We acknowledge that there are some cases in which privatge ‘par- -
ties should be given relier. We belief that relier is Appropriate
where persons have exercised normal use and occupancy of the
land beiieving that they owned it. Since we testified before the

ke



Interior Subcommittee in June on HR. 4429, the House

1ion bill of S. 2816, we have been working with the subcom-

and Department of the Interior to prepare acceptable substi-

aguage.

vould be happy to work with this subcommittee as well to

ibstitute language.

‘mmary, we assure the subcommittee of our strong desire to

» relief where such relief is truly warranted. But we cannot

t the wholesale disclaimer of valuable Federal assets.

rding S. 2891, land exchange with Pitkin and Eagle coun-

siorado, the Department of Agriculture supports the concept

ad exchange with Pitkin and Eagle counties, but opposes en-

it of 8. 2891.

ire interested in acquiring about 671 acres of county lands

e located within the boundaries of the Holy Cross, Hunter-

pan, Collegiate Peaks, and Maroon Beils-Snowmass Wilder-

'eas and another 178 acres that offer or have important wild-

:nic, watershed, and recreational values. But the counties do

ve clear title to much of the lands they are offering to the
States.

bill as introduced also provides that the United States

> the financial and legal burdens and liabilities of ciearing

'he time and expense involved in clearing ritle to these
tracts means that the Federal lands are much more valua-

n the county parcels.

> S. 2891 was introduced, we have been working with the

s to administratively achieve the objectives of the Forest

» and both counties. We have made some progress, but work

s to be done.

mmary, we like the concept of the exchange. We are willing
nue to work with the counties to achieve an exchange in
ic interest.

conciudes my prepared statements, Mr. Chairman.

prepared statement of Mr. Henson follows:]

D STATEMENT OF LARRY HENSON. ASSOCIATE DePUTY CHIEF, FOREST SERVICE,
DEPARTMENT OF AGRICULTURE

alrman and members of the suucommittee:
vou for the opportunity to offer our views on these bills.

+. LAND EXCHANGE WITH HOMESTAKE MINING COMPANY

Homestake Mining Company Exchange, would authorize
outh Dakota and Coiorade and a transfer of lands in Colorado. I
etary of Agriculture to convey approximartely 1.430 acre
stem lands in Colorado and South Dakota to Homestake ining
hange for approximarteiy + acres of land owned bv Homestake
L Dakota. All but about 40 acres of the National Forest System lands are
n Summit County, Co i 3
id also authorize a transfe: 1 acres of National Forest
i anster the Summit County
on National Forest System lands to the zoun
ange for 12,274 acres of Homestake Mining Companv Zand would
1ance management of the Slack Hills National Forest. These \ands
housand acres of qus wildlife habitat. Acquisition of about 20
tstanaing addition to the Nationai Forest
g valuaule recreational. scenic, natural. and widlife resources to
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& United_States reserve certain interest in their lands we do not believe that
1g these interests equalizes the values in the exchange. The most appropriate
‘on is for the counties to convey lands of equal value to those which they re-

her significant, and potentially costly problem, in the exchange as described
91, is that the counties do not have clear title to much of the lands they are
¢ to the United States. The counties acquired title to t

1 tax delinquency proceedings and title is colored due to filing of intervening
im deeds. The counties are unable to provide title insurance without resoluy.
the color of title 12 on these lands. Without the benefit of title insurance, the
ment assumes the reish of known title problems which could, assuming the
ase analysis divest the Government's title op Create a potential statutory

diticn to the question of clear title, the bill as introduced provides that the

States assume the financial and legal burdens and liabilities of clearing title,
5(b) obligates the United States to expend public funds to defend title to

iands which is known to be colored. The United States might expect to be

as defendant in 30 to 50 separate quiet title suits or claims of taking as a

f this subsection. The Department of Agriculture Office of the General Coun-

ses that costs to the United States for actions in Federal Court could be sig-

ly higher than the $300,000 estimate that the Counties expect to expend for
actions in State Court.

are other problems with the bill as introduced. S. 2891 requires the ex-
be completed within 6 months of enactment. This time limitation is insuffi-
complete the NEPA process and other required studies.

ill also limits management options on lands to he acguired by the United

The bill containg confusing language pertaining to mineral leasing on ae-

ands and restricts management options on lands outside classified Wilder-

1ld be unduly restricted. The bill legislates the highest and best use of the
be retained by the United States to the detriment of he public interest.

So believe that the number of acres proposed for retention by the Forest

nay be inaccurate.

S. 2891 was introduced. we have been working wit
achieve the objectives of the Forest Service and both Counties. Some
has been made. but work remains to be done. We wiil continue o woerk

ounties to administratively achieve an exchange in the public interest.
epartment of Agriculture has the administrative auchority to exchange

th the counties as provided in our regulations at 35 CFR 254, Subpart A.

ve the proposed land exchange would be in the public interest if Pitici

unties take the steps Aecessary to clear title to the lands proposed
t0 the United States.

nciudes my orepared statement and [ would be pieased :0 answer the Sub-

e's questions.

h the Counties to adminis-

MENTAL STATEMENT CONCERNING 3. 2816. a BiLL To Discramv arL RiGHTS.
TITLE. AND INTEREST 1N aND 70 CERTAIN PRIVATE LaNDs

A SHORT HISTORY

1 lieu selection” provision of the organic Act of June 4. 1897 130 Sear. 38),
i the owners of lands within a Forest reservation o reiinquish the :ract to
d States and select “in lieu therent an equal acresage of public !ands. The
1901 amendments required that selections be confined :o vacant, surveved,
1inerai oublic lands which are susject to homestead entry.

luestionable practices arose in flling of relinquishments and making “in .
tons” 2nd in 1905, Congress enacted the Act of March 3, 1905

ch repealed the Forest Lieu Seiection orovisions of the 1897 Ace.

‘33 Srat.
"hen the
arch 3. 1905 was passed. however. it caught various :racts of land in ail
reconvevance. The Act protected :he rizhis invoived in ail lists of seiee-
1 on file in the ‘Generai Lanc Officer. bur made no nrovision for reco-
OT lands caught in the intermediace Siages. AS 4 r2suit of the lieu seiection
Many iracts of land were relinguished to -he United States. In most or
s, patenis to the iand selected “‘in lieu thereor” wers granted and the base
nguisned to the United States. In reg.rd o some of the lanas reiinquished
vernment. however, sither the appiication tor -he ileu land was not iiled.
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Our Spearfish Canyon Owners Association is composed of persons with long-time
love and concern for the canyon. As an example, I was born in Mitchell, South
Dakota, and can remember vacationing in the canyon in a friend’s cabin, and catch-
ing my first trout in the stream at eight years of age. My father, who was superin-
tendent of schools in Sioux Falls, was ahle to purchase a one room and porch cabin
in 1952 (Homestake Lease #79), added oi1 to it as a place to retire to, and all of our
family made great use of this place. When my parents passed on, the three sons
were involved, and my younger brother moved to the canyon from Chicago, did
some more f{ixing up, and was followed by my son, who had returned from Vietnam
as a carrier pilot, and thought of this place as a “bit of heaven!" He did some more
fixing, and then I retired after a quarter of a century as a psychoiogical consultant
to business and industry, and my wife and [ returned to South Dakota, did some
more renovations, and this is now my home—although I do head for Arizona when
the snow starts to deepen. (By the way, I caq still catch those beautiful rout in this
stream after sixty-three vears).

It is the hope of our organization that those who are writing this land exchange
bill are taking the long view of maintaining Spearfish Canvon. as our organization
is. We have a magnificent trout stream, which requires little support from state and
federal fisheries. Cur canyon is riparian, the stream open to all visitors, the hills
and valleys full of wild flowers. Last week I counted nine busy muskrats in the
stream by the house, plus two otter, and innumerable deer visir sur salt lick across
the stream from our cabin, The water of Spearfish Creek is pure drinking water,
providing an essensial source for Lead, Deadwood. and Spearfish. Right now the
canyon is full of visitors from all points, coming to see the fall color changes rthat
are unbelievabiy spectacular,

Present Homestake Mining officials have nrovided us with
lating to preserving this great canvon, indicatin
and no plans for surface mining in the canyo
integrity of this Homestake management,

As one takes a long look toward the future of Spearfish Canyon, there are zome
concerns that need to be voiced, Is the language in this land exchange bill sufficient-
ly tight to assure that. should & corporate raider gain control of Homestaks, the
canyon wiil not be invaded by a commercial developer or a greeav mine-owner? [
nave seen severa) exampies ot beauty in this United States that has been ruined by
the intervention. or those motivated by short-rangsd greed. Having been in the busi-
ness world for better than twenty-five vears, I can certainly think of any number of
people; organizations, whose eves would flash dollar signs if they looked carefully at
all of che resources of this beautiful canvon. We believe that we can work with the
United Siates Fores: Service to see that chis dees not happen. )

Our organization supports the land exchange biil, as we have seen it in the form

" H.R. 1587 las amended). [ do not Xnow how you can use ¥our language-writing

o safeguard this canyon for another century, but it ‘s our hope that vou can.
Wil be happy to respond to any questions.

strong statements re-
2 10 plans to increase warter usage.
n. We have great confidence in the

i O
Focg

r= 2.
i

Senator WiRTH. We thank you very much, Mr. Fort, and I hope
hat vou wiil g0 down to Senartor Daschle's office and harass him in
the approoriate way. Will vou do that?

Mr. Fort. We have been there already.

Serator Wirtd. Good for you. ,

Mr. Forr. Come out and flyfish in our place. We have beautiful
flyiishing.

Senator WirTH. We ar
a mirute. X

Before the two of vou leave. do you nave any comments on the
Mt. Sopris land exchange issue that vou would like ro——

Mr. HARr. No. sir.

Senator WirTH. Good. ¥0ou are very wise not to get into that one.
Thank rou both very much for being here. we appraciate it.

Let us move on to 3. 2891. Who do we have here? We have (zarv
Wright. and who are ¥ou representing, Mr. Wright?" :

Mr. WeriGHT. I represent a numbper of landewners who legaily

r

e going to get to flyfishing country in just

IWN und actuaily possess some of the procerty that Pitkin Coun
'S proposing to :race.

v
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Senator WirtH. Is M
Mr. Wricur. Yes, sir

County.
Senator Wirry. And lot of corporations or the presij-
ent of a lot of corporations?
WRIGHT. [ do not know that “3 ot

Is correct. Two or three,
anyway.

_ Se}nawr WIRTH. Is he President of the Aspen-Western Corpora-
tion?

Mr. WrigHT. I am NOt sure if he i president of that,
Senator Wirry. Could

YOu pravide for the record?

Mr. WricaT. Yes, I will.

Senator Wirry. Is he president of the Aspen-Western Mining
Corporation?

r. WRIGHT. I do not know what office he holds, I believe he ig

ffiliated with that company.

Senator Wirry. Could yoyu give us that?

Mr. Wricar, I could get that information for you.

Senator Wirry. Cogld YOU Z1ve us that for the record?
Mr. WricHT. Yes, sir.

Senator Wirry, Is he the person
'phir Mining Company?
Mr. WriGHT. That was before my time. Again, I would be happy
)—...—n_ -
Senator Wigry. Could you provide that for the record? And do

U know who it Was that incorporated the Tourtelotte Park
[ming_Company?

Mr. WrigHT, No, sir, I do not.

Senator WirtH. Is not that ancther one
nveyees?

Mr. WriGHT. I am not

Who incorporated the New

of the Aspen-Western

intimarely familiar with all the :ransac.
NS that have taken blace, but I woyid certainly be willing - get
y information that you would like,
Senator Wrrry. Well, there is a chain of alleged land
At is in here, and | just think we w

0 it is that we are talking about.
dow about the Pa it Tunnel Mining and Milling Company?

Ar. WricHr. I believe that was g corporation that was “reated
ring the mining days around the turn of the century, and I am
. certain——

Senator Wigpy, What is My, Blanning’s relationship to that, do
1 know?

Ir. WRIGHT. [ am not certain.

enator Wipry. Weil, maybe you could p
ord, decause aj| of those companies z ]

le and the ownership issue. And | think if you ook, at
as the research that e have been abje =g do. if vou lo
Yy at that, they are all the same person.

ut. n any case. Vr. Wright. I

I just wanted to 2stablish that voy
resent Mr. Zlanning,

transfers
ani to make for the record

rovide all of that for the
bpear reiated to the land
:2ast as
OK care-

[r. WrIGHT. Among others. ves,
=nator "Wirry,

[ undersrang.




112

Fine. wiy not give us your statement for the record, and summa-
rize in whatever way you think is appropriate, We have your state.-
ment here, which I have had the OPPOrtunity to read with ail the
pointcs{ that you make, 50 we will inciude that in full as part of the
record.

STATEMENT OF GARY A, WRIGHT, ESQ., WRIG
ASPEN, CO

Mr. WriGHT. Thank you. M v
landowners who legally own and actually POssess a number of the
properties Pitkin County proposes to trade. I am here to oppose the
bill because it ignores the individual citizen’s property rights.

I have been an attorney in private practice in Aspen since 1979,
and [ have been involved in many quiet title cases. [ have twice
Prevailed in the Colorado Court of Appeals against Pitkin County’s
claim of ownership. [ now represent threse different defendants
against whom Pitkin County has been n quiet title litigation.

I have represented numerous clients in quiet title claims with
Pitkin County over the past decade. In every one of those cases, my
clients ultimately kept at jeast a portion of the Property in ques-
tion.

Section 4(a) of the bill should require a warranty deed and title
insurance from Pitkin County. To accept less would be Irresponsi-
ble based on the title history of these properties. Further, the bil]
should correctly describe these properties by ciaim name, minera]
SUrvey number, as wel] as the mining distriet in which they are lo-
cated.

It is not appropriate to withdraw
leasing. Most if not all of these properties were patented as miner-
al claims and contain minersa] discoveries. There is absolutely no
reason to prevent multiple uge within the Nationa] Forest system.

Section 3(3) should be deletad in its entirety. The value of proper-
ty is independent of what someone paid for it. The law ig well set-
tled in the areg of condemnation and legislative takings, and this
oill should not change it. If an individual has better title to a piece
Ot property, current law and practice should govern. [ believe it ig
absoiutely not the Federal Government’s roje to clean up Pitkin
County’s title mess..

What is the effect of the statute of limitations? It ig weil settled,
pursuan: to Colorado iaw, tharg the statute of limitations for chal.
lenging title t0 a tax deed is 5 years. However, it is equally well
settled that this statuge of limitations does not apply against par-
ties in possessions. For all cases, when 2 party other than the
county is in possession of the property, the statute of limitations
does not protect the county. The standard of possession is that
which is appropriate for similarly situated lang

ds.
Many individuals have purchased these claims for good and valu-

able consideration with the reasonable belief that the county's title
is based on a void tax deed. They have taken possession. Some have
nad the properties surveyed and had the survey recorded. Most
have tried to Pay taxes or been informed that such anp attémpt.

wouid be futile. Some have even constructed improvements on
their proverty,

HT & ADGER,

A A LA A

these properties from mineral
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County only has g vague ideg

- The facts of these cases pre-
vent the county from Prevailing on thejr claim based on the statute
of limitationsg.

Vhat is the legal effect of the county’
when tendered? In the late 1970°s
memorandum to the treasurer Instructing that o taxes should be
accepted on certajp

void or voidab]e.
he legal effect of refusa] by the county to accept taxes under

be resolved. However, Colorado
! istory, that the county treasurer
MUST accept any and aj] taxes tendered.

at is the relevance of the State’s legislative j
‘ax sales to return Properties to the tay rcies? The purpose of per-
mitting the State to sell private Property is based on the legislative
' i to promote the common good.
it is the law—the law in Colorado limits what a county may do
vith properties that are acquired by tay deed. It provides, and [
he Board of County Commissioners has the power tg rent,
ease, or sell such PTODerty so acquired as provided in thig section.”
It does not authorize the county to hold these claims as it has
lone in this county for over 80 Y€ars in some cases,
at is the effect of the county’s ownership of thes
S an investment or when not used for governmental purpose? This
uestion is answered by Farnik v. Board of Counts Commissioners
I Weld County, which directs us, and I quote again: “Promptly
POn acquiring rea] °state not needed for county purposes, steps
aould be taken to sell the Property as provided and required by
\W. All county-owned DrODerty not needed for the use of the
unty shouid be sold promptly and as soon as lack of need is ap-
arent.
What are the consequences of the county’s failure to follow the
atutes in effect when these properties were sold for back taxes? It
well established in Celorado that the law in effect at the time of
sale for hack faxes governs itg validity. In each and everv cage,
1ere Pitkin County failed to tollow the law in effect at the time of
e sale. their titje 18 void or voidable against the party in posses-
n.
The most important question is who really owns these Droperties
lay. In most cases, it is not Pitkin County. As a matter or law,
d tax deeds do 10T convey any tii]e. The Federal Gov
S 110 business rewriting Coloradg law for Pitkin County to o]
its title mess. :
1 most of these cases, Pitkin County will not be determined to
7€ good title. This certainly would he a reasonable inference,
ed on their baseq litigation and settlement history. :
‘his bill. if passed. will put the Federaj Government in the Dosi-
1 20 spend substantiai sums oo defend Pitkin County's voq titles.
s bill. if passed. would rewrite Colorado iaw to the detriment of
a tide owners, :
hank vou for the opportunity to speak today. I hope ¥ou'consid-

NV oints caretully and reject this biil and protect private cjizi-

ntent of using
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zens' interests. I will submit the additional written testimony yo,
have requested within 7 days. Thank you.
[The prepared statement of Mr. Wright follows:]

FREPARED STATEMENT OF GARY A. WricHT, Esq., WrIGHT & ADGER, Aspen, CO

MT. SOPRIS TREE NURSERY—PITKIN & EAGLE COUNTY MINING CLAIMS

United States receives good title to the properties deeded to it and further to ask
that the bill respect the individual citizens property rights. [ am here to specifically
address several legal issues concerning title problems which exist on all or many of
the “County Claims.” t

I have been interested in Aspen’s development and history since I made it my
nome in 1974. I have been an attorney in private practice since 1979, Although T
have maintained 1 general practice, [ have been involved in many quiet title cases.

[ have twice prevailed in the Colorado Court of Appeals against Pitkin County’s
claim of ownership based vn the statute of limitations. I now represent three differ-
ent defendants against whom Pitkin County has pending quiet title litigation on
patented mining claims located on the back of Aspen Mountain. I have represented
numerous clients in quiet title litigation with Pitkin County over the past decade. In
every one of those cases my clients ultimately kept at least a portion of property in
question.

RE! CONGRESSMAN CAMPBELL'S BILL

Based on the review of the House version of the Bill introduced by Congressman
Campoeil on June 22 consider the following:

Generally:

1. Provide notice in the area newspapers giving citizens the opportunity te dispute
Pitkin County’s alleged title. This Notice should give the name and mineral survey
number aiong with the township, range and section of every claim.

2. Mail a Notice to the address given by the Grantee in the most recent deed of
record {0 any property to be ineluded in the exchangs.

Specifically:

Section 3: Deed restrict the oreperty in perpetnity to the uses for which th Coun-
ties propose: that is: sublic recreation and recreational facilities. open space and ri-
parian habitat protection, fairgrounds and such other pubiic purposes.

Further. Deed restrict the PrODerty Lo reserve in perpetuity to the public the right
of access in and aiong the Roaring Fork River for fishing and other recreational use.

Section 4: ia) require a Warranty Deed and title insurance—:o require iess wouid
De irresnonsible,

Particuiariv:
given knowiedge that the County's title is derived from tax saies not conducted
consistent with statutes; and, -
ven knowiedge thar many of these ciaims are possessed by individuals with
color orf title”; and. ;

c

Ziven knowledge that the County has refused taxes from many individuals who
may have better title than the County; and,

Jyy
)

ven <nowiedge that the County has failed to locate, survey or take possession
these properties—in some cases for over sighty vears: and.
ven knowledge that the County has not =ven oeen able to obtain title insur-

~
[

[Ea

[T

3

m

r these circumstances no reasonable ourchaser would accepr a juitelaim
deea withour iitie :nsurance from Pitkin County for these properties—wnyv sneuid
L n:iea States of \mearica

MUrise aooroximately W0 acres tg renich Prtrin (Cou
i ather ndiviauais wnmo are in AUl J0SSession Gl Tha




115

Further, the bill should correct
zaily described by claim name a
district in which they are located.

It is not appropriate to withdraw these pro
10t all of these properties
mineral discoveries. While it is appropriate to prevent the use of Public Lands in-
ronsistent with a4 Wilderness designation-—there is ab
srevent multiple use within the National Forest System,

Section 5: raises some serious questions that must be satisfactorily answered
sefore this bill should be allowed to become law.

1. How can the mere fact that title is transferred by quitclaim deed to the
United States avoid granting citizens who may have better title their due proc-
ess and other Constitutional rights? :

2. Why should the unwarranted or unins
the claimant when Colorudo law may provide otherwise?

3. If the statute of limitations does not run against a party in possession
based on Colorado law,2 why should this act of Congress change this pretection?

4. Is it fair and appropriate to make citizens travel over a hundred miles to
litigate their title claims after Federal governmental acquisition when before
sgsh transfer sole jurisdiction rested in the county where the property is locat-
F=Y

Section 5. 3): should be deleted in its entirety. It is likely unconstitutional and it
s certainly unfair. The value of a piece of property is independent of what someone
aid for it. The law is well settled in the area of condemnations and legislative tak-
ngs—why should it be any different in this case, If an individual has better title to
. piece of property, current law and practice should govern. Whatever its zood faith
ntention may have been—this pProvision is a sham to be used to take a citizen's
roperty without due process or Jjust compensation.

ly describe these pro

perties. They are properly le-
nd mineral survey n

umber as well as the mining

ured conveyance shift the burden to

IT IS NOT THE FEDERAL GOVERNMENT'S ROLE TO CLEAN UP PITKIN COUNTY'S MESS

RE: LEGAL ISSUES AFFECTING TITLE

There are several significant legal questions which must be resolved
ghtful ownership in these cases, It is accurate to say that the
0 statutes or cases that resolve these questions.

I will address the unsettled legal questions and explain how their resolurion im-
acts the title to the “County Claims”. I will submit a written list of 172 “Disputed
laims” that [ am aware exist. There may be more. These issues are:
L. The effect of the Statute of Limitations.

2. The significance of a citizen's possession and the installation of im
ments on the property.

3. The consequence of the Counties’ refusal o accept taxes tendered.

+. The relevance of the State's legislative intent of using tax sales to return
properties to the tax roles.

5. The effect of the County's ownership of
or when not used for a governmental purpose.

5. The consequences of the County's failure o follow the statutes :n effect
when these properties were sold for back taxes.

7. Who reaily “owns” these properties today?
L. What is the effect of the Starute of Limitations? It is weil settled pursuant to
lorado law that the statute or limitations for challenging title to a tax deed is five
ars.” It is equaily well settled that this statute of limitaticns does not apply
ainst parties in possession.* For all cases

when a party other than the county is
possession the statute of limitations does not pretect the County.
0 ] 1

2. What is the significance of a citizen s possession and the instailation of im-
ovements on the property? The significance is that it bars the appiication of the
atute of limitations. The standard of possession is. that which is approporiate for
nilariy situated lands.3 Many individuals have purchased these ciaims “or zood

to determine
there are no Colora-

orove-

these properties as an investment

Seé Weisa v. Lewv, 512 P.2d S0 1080).

“oiorano Rewised Statutes $20-12.101. 2

See Weich v. Levv, ubove footnote 2. .
See Concord Curm. v Hurf, 555 P.2d T3 19600, and Anderson v Cold Spring Tungsten. Ine.,
2 P.2d 73R 0 10K0),

3
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and valuable consideration with the not unreasonable belief that the County’s title
is based on a void tax deed—and taken possession. Others have inherited them from
their parents or grandparents who never received the legally required notice of the
tax sale. Some have had the property surveyed and had the survey recorded. Many
have occupied the property—if even only for a picnic. Most have tried to pay taxes

or been informed that such an attempt would be futile. Some have even constructed

improvements on their property.
In most cases Pitkin County has only a va

located. Last summer they posted a few random signs on the back of Aspen Moun-
tain proclaiming ownership. Such conduct and possession prevents the County from
prevailing on their claim of title based on the statute of limitations and possession.
3. What is the legal effect of the Counties’ refusal to ac
In 1978 then County Attorney Sandra Stuller wrote a Me
treasurer that no taxes shouid be accepted on certain claims g
to Pitkin County. She knew of the County's recent loss is the 1970 case of Board of
County Commissioners, Pitkin County v. Blanning.5 She also knew that many of the
tax sales at which these properties were struck off to the County did not conform
with the law and were void or voidable. The legal effect of the refusal bv the County
Lo accept taxes under such circumstances has yet to be resolved. However, Colorado
law suggests that a county treasurer must accept any and all taxes tendered.?
4. What is the reievance of the State's legislative intent of using tax sales to
return properties to the tax roles? The purpose of permitting the State to seil pri-

vate property is based on the legislative mandate that taxes are necessary to pro-

mote the common good. It would be unfair to government to oear the burden of pro-

bearing their share—hence the tax sale
ven more than one hundred years age, recognized the

gue idea exactly where these claiins are

viding services without all property owner:
concept. The legislature, e
need for due process,

The law in Colorade limits what a County may do with properties acquired by
Tax Deed. CRS § 39-11-143 provides such powers and iimitations:
o

2) The Board of County Commissioners has the power 1o
such property so acquired as provided in this section.”
It does not authorize the County to hold land without offering it for sale for over
seventy vears as Pitkin County has done in many cases.

3. What is the effect of the County's ownership nf
ment or when not used ‘or a governmental purpose?
Farnik v. BOCC, Weid County,® which directs that:

“Promptly upon acquiring real sstate not needed for county purpeses, steps
should be taken to sell the Property as provided and required by law. . . . All
county owned property not needed for the use or the county should be soid
promptly and as soon as lack of need is apparent.” 1at 475)

In Farnik the Court heid that Weld County’s ratention of the mineral/oil and gas
rights when they resold the surface was void and concluded that, as a martter of law.
the mineral estate must be immediately offered for sale.?

5. What are the consequences of the County's failure to Sollow the statutes in
effect when these properties were sold for back raxes? Pitkin has claimed title o
aumerous mining claims for decades. For exampie the Alaska Lode was illegaily
struck off to the County on Decernber 12, 1308. This was done without offering the
claim again on December 13, as required by law. Worse, the certificate lists the
owner as: "unknown". A modicum of investigation would have disclosed the record
owner. Fifty-two vears iater in March 1960 the County Commissioners requested a
Deed to them be issued. Four years later on March 13. 1964 1 deed was axecuted.

It is well established in Colorado that the law in orfect at the time of the sale
governs its validity.!®

7. Who reaily “owns’ these properties today? In most cases it is not Pitkin
County. As a martter of law void tax deeds do not convey title.it It has always been
a appropriate for the judge or jury to determineithe facts of a case and how the law
should be applied to them. The Federal Government has no business rewriting Colo-
rado iaw for Pitkin County to ciean up this title mess. [t is possibie that in many of

rent. lease or sell

these properties as an invest-
This question is answered by

* Board of Countv Commissioners v. Blanning, £79 F.2d 404 112701
“ See Miller v. First Nationai Bang of Englewood, 135 P.2d 99
Hurf, footnote 5 above,

* Farnik v. SBoard or County Commisstioners, Weid Countv, 341 204 =h7, 1059,
' See aiso Citv or Bouider v. Storfle. 137 P.2d ROL 11071 .. s

'® Wigton v. Bedinger. 283 P.2d 543 11955,
*' See Concord Corp. v. Husf. {ootnotg 3 above.

LU83) and. Concord Corp. v.
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these cases Pitkin Coun‘typ will not be determined to have good title. This certainly
would be a reasonable Inference from thejr past litigation ang settlement history.

Thank you for the oPportunity to speak today. I hope you consider my points care-
fully and modify this bi]] to

| ‘ o, 0 Protect the citizeng who claim these Properties and we]]
as to protect the Unjted States.

am going to have to g0 over and over
and vote and come back, so we wil] be in recess momentarily. We
will then go to My Tim Whitsitt, the Pitkin County attorney, and
then to Mr. Dick Gustafson, commis, i
accompanied by Mr. Bydd Gates and My, Jdim True, of Eagle
County and Pitkin County.

So if that is acceptable, if you will hang ¢cn a minute—Mr. Whit-
sitt, we will include your statement in fy]] in the record and | sys-
pect tha:: You may have comments on Mr. Wright's testimony, and

listen to your comments, so we can get
that back and forth for the record.

has also been Suggested to me that the gentlem

It : an that I wag
asking about, Mr. Blanmng, s, in fact, here. Is

that correct?
Mr. WrighT. Yes, sir, he is.

Senator Wirry We probably do not have to wait for 7 days for
the record. Mr. Blanning, do You want to come up and join us at
the table and identify yourself for the record?

Mr. BLaNNING. Jdames C, Blanning, Jr., Aspen, Colorado.

Senator Wirry, Are you the President of the Aspen-Western Cor-
poration?

Mr. Branwive. Yes, sir, I am.

Senator Wy, Who is the president of the Aspen Mining Corpo-
ration?

}Ir. BLaNNING. [ am.

Senator Wirtw. And that was one of the Aspen-Western's con-
7evees, is that correct?

Mr. BranwinG. Yes, and Aspen Mountain properties that have
Strictly to do with the Aspen Skij Company-held properties—-——

Senator Wirry. Who incorporated the New Ophir Mining Com-
any, which is another one of the Aspen-Western cenveyees?

Mr. BLanNING. As I femember, it wag a Person by the narme of
Jean ¥ oung.

Senator Wirty. When was that done?

Mr. BLanNInG. 1978, I think, or 1979

Senator WirTy. What is your rej
ou have any relationship?

Mr. BLanNING. Right now it is a Very complex situation in that
e company was dropped as held——

Senator Wiy, You do have a relationship with the company?
Mr. BLannNing., [ have had a relationship——

Senator Wirty. Who incorporated the Tourtelotte Park Mining
dmpany, which is another Aspen-Western convevee?

Mr. BranNivG. Yes, that is another one and has strictly to do
ith Aspen Mountain Ski Area.

Senator Wirry. Who incorporated that one?

Ir. Branning. [ cannet sav

or sure. [ believe—] think I was in-
Ived with that.

ationship to that company? Do
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Senator WirTH. You do not remember whether or not you incor.
porated it, but you were involved in it?

Mr. BranNiNG. [ think I might have incorporated it, but I would
not swear to it.

Senator WirtTH. Who is the vice president of the Park Tunnel
Mining and Milling Company, which is another one of the Aspen-
Western conveyees?

Mr. BLaNNING. That also has to do with Aspen Mountain direct-
ly. Park Tunnel is——

Senator WirTH. Who is the vice president of the company?

Mr. BLannNiNG. It depends on which one you are talking about,.

Senator WirTH. Are you a vice president of that company?

Mr. BLaNNING. No, I do not think SO——

Senator WirTH. Do you have a relationship with that company?

Mr. BranNing. I did have a relationship.

Senator WirtH. So you have or had a relationship with all of
these companies, and they are ail involved in the title that Mr.
Wright was here testifying about, is that right?

Mr. BuanNInG. Yes,

Senator WirTH. I see. Well, that is good, I am glad to have that
all on the record and I will be back shortly. Appreciate it.

And then we will go to you if we can, if we can do that, Mr.
Whitsizt.

Senator WirTH. If the subcommittee could come back to order. I
was told that Congressman Owens—Wayne, welcome. Would you
iike to come—we have finished all of the committee’s activities,
except that related to the Pitkin County, Mount Sopris land ex-
change, which [ bet vou did not come to talk about. You can if you
would like.

Mr. OweNs. Well, we Members of Congress, as the Chairman
knows, can talk abous anything, whether we know anything about
it or not. If, in fact. you impose that kind of a limitation on what
we sald in this. we would all be out of business, Mr. Chairman.

Senator Wirrs. This is the Senate. 50 you really zet into the flow
of it.

Mr. Owens. That is correct.

STATEMENT OF HON, WAYNE OWENS. U.S. REPRESENTATIVE
FROM UTAH

Mr. Owens. I appreciate your willingness to deal with Kokapelli
National Outdoor Theater. This was an idea which occurred to us
last vear. when my administrative assistance was visiting in South-
sasrern Utah and we went to Senator Garn and got his enthusias-
1z 2ndorsement and the rest of the delegation. and we are delight-
ed to have the chance to visit with you about it today. This is a
very worthwhile project. an outdoor performance park in an in-
credibly beautiful. pristine area ciose to the City of Moab.

As the author of a major wilderness bill in Utah, as vou know.
Mr. Chairman. ! am sometimes accused of not caring about South-
2rn Utah's economic future, but this kind of a project blends eco-
namics. the environment. and aesthetics. and. it makes A iot or
zense.




